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ABSTRACT 
 
This paper identifies two major forces driving change in media policy worldwide: 
media convergence, and renewed concerns about media ethics, with the latter seen in 
the U.K. Leveson Inquiry. It focuses on two major public inquiries in Australia during 
2011-2012 – the Independent Media Inquiry (Finkelstein Review) and the 
Convergence Review – and the issues raised about future regulation of journalism and 
news standards. Drawing upon perspectives from media theory, it observes the strong 
influence of social responsibility theories of the media in the Finkelstein Review, and 
the adverse reaction these received from those arguing from Fourth Estate/free press 
perspectives, which were also consistent with the longstanding opposition of 
Australian newspaper proprietors to government regulation. It also discusses the 
approaches taken in the Convergence Review to regulating for news standards, in 
light of the complexities arising from media convergence. The paper concludes with 
consideration of the fast-changing environment in which such proposals to transform 
media regulation are being considered, including the crisis of news media 
organisation business models, as seen in Australia with major layoffs of journalists 
from the leading print media publications.   
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Introduction 
 
Around the world, there are two major forces driving changes in media policy, which 
both have significant implications for news media industries and journalism as a 
professional practice. First, there is the question of how to revise media laws in the 
context of convergence, where the rationales that underpin platform-specific 
regulations are challenged by the availability of the same or similar content across 
multiple media platforms. The proposition, for instance, that broadcast media should 
be more extensively regulated than print is challenged when all content is available 
online, and where established media companies are developing cross-platform content 
available across the full range of digital devices, both in order to more effectively 
compete with each other, but also with the ICT and social media giants such as Apple, 
Google, Microsoft, Amazon and Facebook. Reviews of broadcasting, 
telecommunications and other legislation to meet the challenges of media 
convergence have been, or are being, undertaken in the United Kingdom, Canada, 
Japan, South Korea, Taiwan, and Australia (ACMA, 2011a).  
 
Second, there has been a renewed concern with media ethics, and the conduct of 
journalists and the news organisations they work for. This emerged most dramatically 
in the United Kingdom in 2011 as it became apparent that the hacking into private 
phone calls extended not only to celebrities, footballers, politicians, and members of 
the British Royal family – allegations that had been made for some time – but to 
relatives of deceased British soldiers, victims of the 2005 London bombings and, 
most damningly, the family of murdered schoolgirl Milly Downer. Public outrage 
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immediately put intense scrutiny upon News International and its owner, Rupert 
Murdoch, and led to the closure of the 168-year-old popular tabloid News of the 
World. This proved to be insufficient to quell public anger, and in July the British 
Prime Minister David Cameron announced that a public inquiry would to look into 
phone hacking and police bribery by the News of the World, while a separate inquiry 
would consider the culture and ethics of the wider British media, chaired by Lord 
Justice Leveson. The Leveson Inquiry, which has been conducted in a highly public 
manner, has put under the spotlight the effectiveness of print media self-regulation in 
the U.K., as Leveson declared that the Press Complaints Commission had failed to 
safeguard ethical standards and the public interest (Cathcart, 2012).  
 
This paper considers both the challenges of media convergence and the question of 
media regulation in relation to ethical standards in the context of two Australian 
media inquiries that commenced in 2011 and were concluded in 2012. The first was 
the Convergence Review, established by the Gillard Labor government to ‘review the 
operation of media and communications legislation in Australia and to assess its 
effectiveness in achieving appropriate policy objectives for the convergent era’ 
(Convergence Review, 2012, p. 110). Established by the Minister for Broadband, 
Communications and the Digital Economy, Sen. Stephen Conroy, the independent 
Convergence Review Committee was asked to ‘propose an alternative structure [for 
media regulation] that would encourage continued innovation and protect citizens’ 
interests in an age of convergent communication’ (Convergence Review, 2012, p. 
110), in the context of Labor’s ambitious National Broadband Network (NBN) 
scheme, aiming to provide high-speed broadband services to over 90 per cent of 
Australian homes and businesses by 2017.  
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The second review was the Independent Media Inquiry into the Media and Media 
Regulation, which was established in September 2011, in the wake of the Leveson 
Inquiry in the U.K. and concerns about standards in the Australian print media. This 
inquiry was chaired by the Hon Ray Finkelstein QC – and its final report is commonly 
referred to as the Finkelstein Review – assisted by Matthew Ricketson, Professor of 
Journalism at the University of Canberra. Like the Convergence Review, it was 
conducted with the support of the Department of Broadband, Communications and 
the Digital Economy (DBCDE). Its Terms of Reference required it to consider: 
 
a) The effectiveness of the current media codes of practice in Australia, 
particularly in light of technological change that is leading to the migration 
of print media to digital and online platforms; 
b)  The impact of this technological change on the business model that has 
supported the investment by traditional media organisations in quality 
journalism and the production of news, and how such activities can be 
supported, and diversity enhanced, in the changed media environment; 
c) Ways of substantially strengthening the independence and effectiveness of 
the Australian Press Council, including in relation to on-line publications, 
and with particular reference to the handling of complaints; 
d) Any related issues pertaining to the ability of the media to operate 
according to regulations and codes of practice, and in the public interest 
(Independent Inquiry into the Media and Media Regulation, 2012, p. 13). 
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In addition to the Convergence Review and the Finkelstein Review, other reviews 
taking place that had some relevance to media policy included the Review of the 
National Classification Scheme undertaken by the Australian Law Reform 
Commission (ALRC, 2012), the development of a National Cultural Policy, and a 
review of copyright laws, also undertaken by the ALRC. But it was the Convergence 
Review and the Finkelstein Review that were most specifically focused on news 
media, whose recommendations had the most implications for the conduct of 
journalism in Australia, and which attracted the most diverse – and frequently divided 
– public commentary.  
 
Journalism and the State: Theoretical Perspectives 
 
The theoretical underpinnings of journalism and its relationship to the state can be 
understood from the standpoint of media and journalism theories, and from the 
standpoint of political theory. In terms of media theories, three approaches can be 
discerned: 
 
• “Fourth Estate” theories: in this dominant industry view of the professional 
status of journalists, they primarily have ‘a watchdog role, as the eyes and ears 
of the public’ (Cole and Harcup, 2010, p. 168). Central to this role is 
structurally independence from the state, and minimal regulation of the media. 
Even in cases of error, many would share J. S. Mill’s observation that the 
circulation of a multiplicity of opinions is essential to enabling the public to 
distinguish truth from error (McQuail, 2005, p. 169); 
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• Social responsibility theories: drawing upon the Hutchins Committee report in 
the U.S. in 1947, as well as theories of broadcast media licences (Horwitz, 
1989), social responsibility theories point to a need to regulate the conduct of 
journalists and media organisations to best safeguard the public interest.  From 
this perspective, some degree of government regulation is required in order to 
protect citizens from abuses of media power, understanding that the 
concentration of media ownership necessitates an awareness that with such 
power to influence public opinion comes wider responsibilities in order to 
ensure public trust (McQuail, 2005, pp. 170-172); 
• Dominant interest theories: these point to the concentration of media 
ownership as a factor necessitating greater government control over media in 
order to defend democratic principles and defend media diversity and 
accountability. While this has some overlap with social responsibility theories 
– particularly in relation to the importance of the public sphere in democratic 
societies – it is also strongly influenced by political economy of the media 
approaches, which critique concentrated corporate media power and question 
the autonomy of journalists from powerful corporate interests (Murdock and 
Golding, 2005; Mosco, 2009).  
 
These three perspectives on journalism and the media – Fourth Estate, social 
responsibility, and dominant interests – overlap to a significant degree with three 
major theories of the state that come from political theory: 
 
• Market liberal theories: from this perspective, regulation of the media should 
be kept to a minimum so that the ‘marketplace of ideas’ can operate in as full 
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and free a manner as possible (Dryzek and Dunleavy, 2009, pp. 101-127). 
Insofar as issues such as concentration of media ownership may exist, the 
strong view of these theories is that enabling greater competition will in itself 
address this question – the rise of the internet, and the dramatic lowering of 
barriers to entry for online publishing, are seen as forces driving greater media 
pluralism, without the need for government intervention (Berg, 2012); 
• Critical pluralist theories: while favouring media freedom as a democratic 
principle, this perspective expresses concern that the absence of regulation 
around restricting concentrated media ownership, ensuring accuracy of 
content, promoting the diversity of views, and other principles, the 
‘marketplace of ideas’ will allow commercial priorities to trump democratic 
principles. Edwin Baker, a leading proponent of such arguments, proposed the 
need for a ‘democratic distribution principle for communicative power … 
democracy implies as wide as practical a dispersal of power within public 
discourse’ (Baker, 2007, p. 6); 
• Radical theories: from this perspective, whose most influential – but by no 
means only – strand is Marxism, the media are a vitally important component 
of the capitalist system, promoting dominant ideologies that reinforce the 
power of the dominant class interests, which include the major commercial 
media owners. Such approaches include the ‘propaganda model’ proposed by 
Chomsky and Herman (1988), theories of ideological power and conflict 
(Hall, 1982), and the critical sociology of news organisations (Franklin, Lewis 
& Williams, 2010). While perspectives on the degree of relative autonomy or 
independence that journalists may possess vary, these approaches generally 
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see the largest commercial media organisations as a core element of the 
dominant system of power in society.  
 
The significance of these theories was considerable to discussions of the Finkelstein 
Review. This review undertook an extensive overview of the historical roots of press 
freedom in English law, and the rationales for freedom of speech – into which free 
press theory is incorporated – around: the search for truth; competition in the 
marketplace of ideas; the contribution to rational decision-making in the public 
sphere; the legitimacy of democratic institutions; individual autonomy and self-
fulfilment; and the role of the ‘Fourth Estate’ as a check upon the exercise of 
government power. Drawing upon social responsibility theories of the media 
(Habermas, 1989; Christians, Glasser, McQuail, Nordenstreng & White, 2009), it was 
argued that all of these arguments nonetheless have limitations, in terms of: situations 
where the right to free speech is not absolute (e.g. racial and other forms of 
vilification); the need for media accountability as part of its ‘contract with society’; 
the autonomous power of the media to shape society and politics; and the potential for 
conflict between the interests of media organisations as businesses and their broader 
societal role (Independent Inquiry into the Media and Media Regulation, 2012, pp. 
37-50). It concluded that while ‘there is broad agreement that with such power comes 
responsibility … what is lacking, at least in Australia, is a robust discussion of what 
institutional mechanisms are necessary to ensure the press adheres to its 
responsibilities’ (Independent Inquiry into the Media and Media Regulation, 2012, p. 
52). To a significant degree, adverse responses to the Finkelstein Review’s 
recommendations were couched in terms of a defence of market liberalism and the 
‘Fourth Estate’ idea, against what was presented as an overreach of governmental 
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power. While responses to the Convergence Review were less ideologically charged 
than responses to Finkelstein, both reviews were subject to the complaint – 
particularly from within the Australian media – that ‘the more the media is regulated, 
the more democracy is threatened, and both reviews wanted too much regulation’ 
(Jolly, 2012, p. 67).  
 
Journalism Regulation in Australia: An Unhappy History 
 
The history of attempts to regulate journalists’ practices in Australia has not been a 
happy one. The Constitution of Australia (1901), which established the Australian 
federal system with the agreement of the former colonies, gave the Commonwealth 
responsibility under Section 51 (v) for ‘postal, telegraphy, telephony and like 
services’. This has been interpreted as giving the Commonwealth powers to license 
and regulate broadcasting, telecommunications and, since the late 1990s, the Internet. 
Powers relating to newspapers and other print media have thus been seen as a residual 
power residing with the states, but it rarely that state governments have chosen to 
exercise such powers – the Norris Inquiry into the Ownership and Control of 
Victorian Newspapers in 1981 being one of the few exceptions.  
 
In the absence of government regulation, it was journalists themselves who sought to 
establish some form of regulation over newspapers. Discussion of the need for a Code 
of Ethics for the journalism profession were a recurring feature of the 1920s and 
1930s, and in 1944 such a Code was incorporated into the constitution of the 
Australian Journalists’ Association (AJA) – now the Media, Entertainment and Arts 
Alliance (MEAA). Attempts by the AJA to get newspaper proprietors to join with 
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them in promulgating the code were strongly resisted, although there was agreement 
to establish an Australian Newspaper Board with joint representation of proprietors 
and AJA representatives (O’Malley, 1987). However, the Board lapsed, as it had few 
powers over newspapers and little commitment to funding its operations on the part of 
proprietors.  
 
The question of regulating newspapers returned in the 1970s, with the election of the 
Whitlam Labor government after 23 years of Liberal-Country Party rule. The 
Whitlam government established a Department of the Media and strengthened the 
powers of the Australian Broadcasting Control Board (ABCB); in the face of 
deteriorating relations with the media from late 1974 onwards, it began to consider 
what powers it could exercise over the newspaper industry. In 1975, the Department 
of the Media, under a new Minister from the ALP left, Moss Cass, released a 
discussion paper proposing the establishment of a government-funded Press Council, 
in addition to a Royal Commission into the media; a government-funded national 
newspaper; strengthened cross-media ownership laws to limit ownership across 
newspapers and broadcasting; and a system of licenses for newspapers that could be 
suspended or revoked, along the lines of those applying to television and radio 
(O’Malley, 1987, pp. 94-95).  
 
While the print media industry successfully resisted such proposals, and the Whitlam 
government was to lose power in December 1975, the possibility of a potential 
government regulator gave new momentum to the establishment of a self regulatory 
Press Council, as an alternative to government regulation. Significantly, the AJA 
offered its support for establishment of such a Press Council on the basis of its being a 
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better guarantor of freedom of the press than a government agency. The Australian 
Press Council was established in 1976, and its inadequacies have long been observed, 
having been criticised as being a form of pseudo-regulation that provided the 
necessary cover for proprietors to be able to successfully withstand calls for greater 
government regulation of newspapers (O’Malley, 1987).  
 
Critical to this has been the ambivalent position of the journalists’ union, the Media, 
Entertainment and Arts Alliance (MEAA) towards the APC. On the one hand, the 
APC’s lack of structural independence from proprietors has been a widely 
acknowledged and criticised problem with the organisation. At the same time, the 
existence of such a body has been supported by the MEAA on the basis that it can act 
as a guarantor of press freedom. From this perspective, the greatest threat to press 
freedom is seen as coming from governments, rather than from media owners acting 
in their own corporate interests. It must be noted, however, that the MEAA left the 
APC in 1987, in response to the unpreparedness of the proprietors to condemn News 
Limited’s takeover of the Herald & Weekly Times Group, which significantly 
increased the concentration of newspaper ownership in Australia (Muller, 2012). 
While the issue of concentration of newspaper ownership was subsequently addressed 
in 1991 by a House of Representatives Select Committee Inquiry chaired by Michael 
Lee MP, its final report News and Fair Facts: The Australian Print Media Industry 
(Lee, 1992), proposed little that could redress concerns about concentration of media 
ownership and power.  
 
When the Labor government led by Kevin Rudd came to power in Australia in 2007, 
it did not have a commitment in its policy platform for greater government regulation 
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of the print media. The government, which has been headed by Julia Gillard since 
June 2010, had as one of its flagship policy commitments the establishment of a 
National Broadband Network (NBN), to deliver high-speed broadband services to 
93% of Australian homes by 2017. This in turn acted as a catalyst for a variety of 
media policy initiatives, all of which intended to address the policy challenges of 
media convergence. The Convergence Review was particularly concerned with the 
issues arising for media legislation of the growing uncoupling of media content from 
established delivery platforms, and tis implications for the existing, largely platform-
based, media regulations (ACMA, 2011b).  
 
Over the course of 2011, the political atmosphere surrounding possible new forms of 
government regulation of news media changed significantly. As noted earlier, the 
U.K. phone hacking scandals and the Leveson Inquiry were relevant developments, as 
they fed into local concerns about the reporting of Gillard government policy 
initiatives, and the sense that the bulk of hostile coverage was emanating from the 
News Limited stable of newspapers. The leader of the Australian Greens, Sen. Bob 
Brown, publically voiced the need for an inquiry into the news media, citing anti-
Greens and anti-Labor bias in News Limited papers, which he labelled the “Hate 
Media”. Brown submitted that such an inquiry should establish an independent 
statutory authority to oversee and enforce a journalistic code of ethics, and apply a ‘fit 
and proper person’ test for major newspaper proprietors, among other measures 
(Simons, 2011). Prime Minister Gillard used the opportunity of a National Press Club 
address on 14 July 2011 to raise issues about the standard of political reporting in 
Australia – calling on the media to “stop writing crap” about the government – and 
asked whether News Limited had “questions to answer” about the conduct of its 
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newspapers (Farnsworth, 2011). An erroneous report published in The Australian on 
29 August 2011, that linked the Prime Minister to a former boyfriend and the alleged 
embezzlement of union funds, was described by Gillard as a ‘breach of all known 
standards of journalism’ (ABC News, 2011), and seemed to add to the case for some 
sort of inquiry into journalistic standards.  
 
When the Independent Inquiry into the Media and Media Regulation was announced 
in September 2011, it had less far-reaching terms of reference than those of the 
Leveson Inquiry, or what local advocates such as Greens leader Sen. Bob Brown were 
seeking. It did not, for instance, look into whether newspaper owners should require a 
licence to publish, or be subject to a “fit and proper person” test. Moreover, while 
concentration of newspaper ownership was a driver of the inquiry, with News Limited 
controlling 65 per cent of the Australian capital city daily newspaper market, the 
Inquiry was not actively considering changes to media ownership laws, with 
responsibilities in this area being undertaken by the Convergence Review Committee.  
 
Finkelstein Review: Main Findings 
 
In the interpretation of its brief, the Finkelstein Review took a historical and 
analytical perspective. It questioned the assertions of media proprietors that further 
regulation of the media was unnecessary by pointing to the power of the media to 
shape society and politics, as well as the potential for conflict between the 
commercial and democratic roles of the media. It also challenged the ‘marketplace of 
ideas’ concept by observing that ‘Australia’s newspaper industry is among the most 
concentrated in the developed world (Independent Inquiry into the Media and Media 
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Regulation, 2012, p. 59), drawing upon the 26-country comparative media ownership 
study being led by Professor Eli Noam of Columbia University (CITI, 2010).  
 
The Review identifies five areas where there were consistent findings of public 
concern among Australians about media industry standards and performance as they 
pertain to news: 
 
• Low levels of public trust in journalism as a profession as compared to other 
professional groupings; 
• Concerns about accuracy and potential conflicts of interest that journalists face 
in reporting on issues, particularly those where the interests of their owners’ 
businesses are involved; 
• Perceptions of media bias in reporting, particularly political bias towards the 
conservative parties – it was argued that these perceptions were stronger for 
newspapers than television and radio, and stronger for commercial media than 
for the Australian Broadcasting Corporation (ABC); 
• Whether the news media have excessive power and influence over public 
affairs; 
• Concerns about media ethics, particularly as they pertain to intrusions upon 
individual privacy. 
 
It is concluded that ‘there is considerable evidence that Australians have a low level 
of trust in the media as an institution and in journalists as a professional group’. The 
disjuncture that it observed was that between the views of those working with or 
otherwise responsible for news media, and public perceptions more broadly: 
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‘Australia’s journalists, while reasonably in touch with public opinion about their 
poor public standing, seem more satisfied than is the general public with their 
standards of objectivity and the general quality of their work’ (Independent Inquiry 
into the Media and Media Regulation, 2012, p. 123).  
 
The Finkelstein Review observed that Australian print media is largely self-regulated, 
with a mix of internal regulation through the adoption of standards or codes of ethics, 
and external self-regulation through the Australian Press Council (APC). The 
problems identified in the Finkelstein Review with the self-regulatory framework 
operating in Australia were: 
 
1. Legal proceedings against the media are protracted, expensive and 
adversarial, and generally do not offer practical remedies to those who are 
victimised by the media, those whose privacy has been overlooked, or 
those whose stories are represented inaccurately, unfairly or with undue 
bias; 
2. The Australian Press Council (APC) was inadequately funded, and lacks 
necessary powers to carry out its designated functions. Moreover, as it is 
funded by large newspaper publishers themselves, and since membership 
is voluntary, publishers can withdraw or alter funding arrangements as 
they see fit;  
3. Broadcast media complaints are currently overseen by the Australian 
Communications and Media Authority (ACMA), which the Finkelstein 
Review argued was too slow in its complaints-handling processes and 
failed to adequately involve the complainant in the process.  
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4. The online media environment is less restricted than traditional media, and 
current regulatory processes do not apply to online news media. In light of 
the increasingly convergent media environment, the Finkelstein Review 
argued that it was neither practicable nor sensible to discuss regulation of 
print and online platforms in isolation from the regulation of television and 
radio.  
 
In light of these observations, the Review saw the choices facing the Inquiry 
regarding the future of news media regulation as being:  
 
1. To do nothing and maintain the self-regulation status quo; 
2. Provide greater funding to, and enhance the jurisdiction and powers of, the 
APC;  
3. Establish an independent statutory body to take over the functions of the 
APC and provide it with adequate funding and powers; 
4. Establish an independent statutory body to take over the functions of both 
the APC and the news and current affairs standards functions of the 
ACMA and provide it with adequate funding and powers; 
5. Require the licensing of publishers of print and online news, with the 
criterion being that the publisher is a ‘fit and proper person’, with the 
regulatory authority having the powers to revoke such a licence, as had 
historically existed in broadcasting.  
 
The Review dismissed the ‘do nothing’ option, arguing that ‘to do nothing in these 
circumstances is merely to turn a blind eye to what many see as a significant decline 
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in media standards’ (Independent Inquiry into the Media and Media Regulation, 2012, 
p. 285). At the same time, it rejected the option of licensing, making the observation 
that ‘in a democratic society the government should not be involved in controlling 
who should publish news … which could eventually end up being just a dressed-up 
version of censorship’ (Independent Inquiry into the Media and Media Regulation, 
2012, p. 285). Having rejected these options, the Finkelstein Review chose to 
recommend the establishment of a government funded statutory regulator, to be called 
the News Media Council, to take over the functions of the Australian Press Council, 
and to take over functions of the ACMA that related to news and current affairs. The 
News Media Council would be comprised of community, industry and professional 
representatives, including academic representatives, and would operate as an 
independent agency, with the powers to address complaints, set journalistic standards 
hold public hearings if required, and require news media outlets to publish an 
apology, correction or retraction, or afford a person a right to reply. The News Media 
Council would be neither a government regulator nor a self-regulatory industry body, 
but rather a co-regulatory hybrid mechanism of what the Report terms ‘enforced self-
regulation … an independent system of regulation that allows the regulated parties to 
participate in the setting and enforcement of standards (as is presently the case), but 
with participation being required, rather than voluntary’ (Independent Inquiry into the 
Media and Media Regulation, 2012, p. 287).  
 
The question of who should be subject to regulation by the News Media Council 
proved to be a difficult one for the Finkelstein Review, throwing up the challenge of 
how to ensure the social accountability of “big media” on the one hand, without 
having a “chilling effect” upon the vastly expanded opportunities for free expression 
 19 
and participation for individuals in the online media environment. There was the 
related question of how to undertake such regulation in a platform neutral manner, 
defined in the Convergence Review as involving ‘parity of treatment of similar 
services regardless of the underlying medium, platform or device used to deliver or 
receive the service, unless there are clearly articulated and compelling reasons to do 
otherwise’ (Convergence Review, 2012, p. 15). A common regulator for print and 
broadcast news media is of course a part of this, but the bigger questions relate to the 
vastly different audiences for online news media, as well as the demonstrably 
different functions of online sites in terms of whether they primarily provide news and 
information, commentary, gossip, activism etc. The Finkelstein Review’s definition of 
news media and small press ‘publishers’ that would be included in the jurisdiction of 
the News Media Council was set at news internet sites that exceed 15,000 hits 
per annum, which paralleled a readership for print-based media of 3,000 print copies 
per month. Acknowledging the arbitrary nature of this figure, the Review nonetheless 
argued that ‘a line must be drawn somewhere’ (Independent Inquiry into the Media 
and Media Regulation, 2012, p. 295). There would also be a limited scope to 
incorporate non-news entities that may choose to voluntarily participate in such a 
framework, as well as foreign news providers with a ‘more than tenuous connection’ 
to Australian audiences.  
 
Another key component of the regulation that the Finkelstein Review proposed was 
provision for an enforceable right of reply. A right of reply has two principal 
justifications: (1) it protects the rights of the individual or group that has been the 
subject of adverse reporting; and (2) it ensures the public receives accurate 
information, and/or maximises the diversity of information on issues of public 
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interest. The Review noted that existing laws that provide remedy in defamation by 
way of damages were not an effective check on journalistic excesses to most people, 
due to their complex nature, tardiness, and the excessive financial and personal costs 
associated. It was argued that the provision of a compulsory right of reply offered a 
more practical method of protecting one’s reputation, and that that an enforceable 
right of reply was consistent with the ‘marketplace of ideas’ concept in that it would 
ensure that ‘the ideas available in the “marketplace” reflect not just one point of view 
or opinion, but several’ (Independent Inquiry into the Media and Media Regulation, 
2012, p. 248).  
 
Responses to the Finkelstein Review 
 
Australian newspapers initially framed the Finkelstein Review in terms of a ‘get 
square’ exercise against the media by the Gillard Labor government, with support 
from the Greens, in response to its poor position in public opinion polls. Given this 
initial framing, the adverse reaction to the Finkelstein Review in the print media was 
not surprising. The Finkelstein Review was variously described as: “Bringing the 
media to heel” (The Australian, 3 March 2012); “Labor Plan to Control the Media” 
(Financial Review, 3 March 2012); and as “A threat to free speech and to media big 
and small” (Penberthy, 2012). It was argued that “Media fears for freedom as 
watchdog unleashed” (Crowe, 2012); that “Freedom of press is not open to political 
meddling” (Day, 2012); and that “Finkelstein media recommendations would poison 
our democracy” (Kemp, 2012). In short, it was argued that the government should 
“Leave the newspapers alone to do their job” (Mitchell, 2012).  
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The core argument put forward in each of these articles was that the press remain an 
important democratic force through which people inform themselves about matters of 
government in order to be able to make informed choices, and that any government 
intervention would be ineffectual, self-interested, and inimical to democratic 
discourse. Kim Williams, CEO of News Limited, argued that ‘if print and online 
media are to continue to be able to robustly question, challenge and keep governments 
in check they must remain self-regulated, entirely independent of government’ 
(quoted in Crowe, 2012). As was apparent from both their submissions to the Inquiry 
and from public hearings, Australian newspaper proprietors asserted that notions of 
independence, balance, speedy corrections and apologies are already present in 
voluntary codes that cover journalism and media, and that the current self-regulatory 
approach for gaining redress on inaccuracy, unfairness and bias generally works 
reasonably well. One of the few critics in the print media of established processes was 
former Age editor Michael Gawenda, who argued that it was ‘ridiculous to argue that 
self-regulation is working splendidly and that the Press Council does a sterling job. 
This sort of stance is wholly counter-productive. It strengthens the arm of those who 
are urging a statutory, government-funded body to police standards and deal with 
complaints’ (Gawenda, 2012). Nevertheless, his view was also that industry funded 
self-regulation remained the preferred mechanism, that membership should remain 
voluntary, and that extra funding commitments from publishers are needed in order to 
strengthen the Australian Press Council, rather than the creation of a statutory 
regulator such as the proposed News Media Council.  In a manner indicative of the 
historically ambivalent position of the journalists’ union towards media regulation, 
the Media, Entertainment and Arts Alliance were also hostile to the Finkelstein 
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Review’s recommendations, arguing that it proposed to “stifle a free press” (MEAA, 
2012).  
 
Another response by publishers was to argue that the marketplace is the ultimate 
mechanism of accountability, and to seek further reference to their readers. A editorial 
in The Australian claimed that ‘in the commercial media, our relevance is measured 
every day by our readers. If you do not appreciate or trust us, you will shun us. Our 
very existence hinges on being germane and responsive to the interests and views of 
our readers’ (The Australian March 3, 2012). It was argued by then News Limited 
CEO John Hartigan that imposing a government funded regulator would be an insult 
to audiences, who are clearly ‘capable of making up their own minds’ (quoted in 
Independent Inquiry into the Media and Media Regulation, 2012, p. 104). The 
argument here is that audiences are already ‘rational truth-seekers’ who are able to 
seek and distinguish fact from fiction in the marketplace of ideas. By contrast, the 
Finkelstein Review took the view that in many instances audiences are not in a 
position to make appropriately informed judgments around complex problems, and 
that ‘both speakers and audiences are often motivated by interests or concerns other 
than a desire for truth including, of course, the desire to make money, and personal, 
political and religious motivations that may render truth of less importance’ 
(Independent Inquiry into the Media and Media Regulation, 2012, p. 30). While the 
Finkelstein Review noted that newspapers are entitled to advocate positions and 
mount campaigns on public issues, it was also argued that news reporting nonetheless 
needs to be fair and accurate, particularly in its reporting of contrary views and 
opinions, and that there existed ‘a widely-held public view that, despite industry-
developed codes of practice that state this, the reporting of news is not fair, accurate 
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and balanced’ (Independent Inquiry into the Media and Media Regulation, 2012, p. 
113).  
 
Convergence Review Recommendations on News Standards 
 
The Convergence Review Committee was established in early 2011 to review ‘in light 
of convergence … the current policy framework for the production and delivery of 
media content and communication services’ in Australia (Convergence Review, 2012, 
p. 110). In doing so, it was to inquire into ‘whether the existing regulatory objectives 
remain appropriate in a converging environment’, with regard to ‘the development 
and maintenance of a diverse, innovative, efficient and effective communications and 
media market that operates within an appropriately competitive environment and in 
the best interest of the Australian public’, as well as ‘appropriate policy settings to 
ensure the adequate reflection of community standards and the views and expectations 
of the Australian public’ (Convergence Review, 2012, p. 110).   
 
Drawing upon the framework for analysing media policy discourses proposed by Lunt 
and Livingstone (2012), the Convergence Review identified the public interest in both 
consumer terms (‘a diverse, innovative, efficient and effective communications and 
media market’) and in terms of citizenship (‘ensure the adequate reflection of 
community standards and the views and expectations of the Australian public’), 
whereas the Finkelstein review was more unambiguous in prioritizing media 
accountability and the health of the public sphere. A related observation is that the 
terms of reference of the Convergence Review clearly foregrounded the importance of 
economic outcomes, and the role played by competition and markets in driving the 
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development of media content and communications services, whereas the Finkelstein 
Review was more interested in the media’s ‘contract with society’.  
 
The Convergence Review had already released a Framing Paper and commenced 
public consultations prior to the Independent Media Inquiry being announced, so that 
its thinking on media reform recommendations was already partly formed by the time 
the Finkelstein Review commenced. Nonetheless, the Finkelstein Review was 
released in advance of the Convergence Review, and it constituted an important input 
into the Convergence Review Final Report. The Convergence Review was in 
agreement with the Finkelstein Review that: 
 
• Current institutional arrangements are inadequate for ensuring fairness and 
accuracy in news reporting; 
• The Australian Press Council lacks appropriate resources and power to 
undertake appropriate print media regulation, and struggles to maintain 
independence from publisher interests under current funding arrangements, 
whereby publishers can simply withdraw from the APC at will; 
• There is a lack of consistency in the regulation of news content between print, 
broadcast and online media platforms, and ‘there is no justification for news 
and commentary to be subject to different systems for complaints and 
enforcement depending on the platform on which it is delivered [since] 
increasingly common for the same content to be published online and in print 
the following day’ (Convergence Review, 2012, p. 49).  
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At the same time, the Convergence Review took a different approach to the 
Finkelstein Review in a number of key respects. First, it rejected the argument that a 
news standards body should be a government statutory authority, instead proposing 
that it be an industry self-regulatory body that media organisations responsible for the 
delivery of news would nonetheless be required to join. Second, it set the threshold 
for news providers much higher than the Finkelstein Review, effectively excluding all 
but the largest providers of professional news content. Third, it argued that the news 
standards body should be majority funded by its members, with government support 
only being drawn upon on a contingent basis e.g. to contribute to an agreed project, or 
meet a shortfall in operating funding. Fourth, the ABC and SBS would not be subject 
to the rules of the news standards body, but would instead have regard to them under 
their own statutory charters as public service media organisations. Finally, the 
remedies and sanctions applied by the news standards body with regard to complaints 
would be contractual in basis, rather than being based upon legislated complaints and 
enforcement mechanisms.  
 
The media companies required to participate in a news standards council would be 
those meeting the Convergence Review’s threshold of a Content Service Enterprise 
(CSE), that: (1) has control over professionally-produced media content; (2) has a 
large number of Australian users of such content (500,000 users a month or above); 
and (3) generates revenues in Australia from such Australian-sourced professional 
media content in excess of $A50 million a year. These are the CSEs that would also 
attract regulations relating to media diversity and community standards, and in the 
Convergence Review’s analysis currently covered 15 Australian media enterprises, 
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excluding – at least at this stage – such companies as Google, Apple and the 
telecommunications service provider Telstra.  
 
The Convergence Review also explicitly excluded blogs and user-generated content 
sites from such news standards requirements. By contrast, the Finkelstein Review 
suggested a threshold for being subject to the requirements of the News Media 
Council at 3,000 print sales per month or 15,000 hits online for an online news site, 
which would have included a vast array of online-only sites and small magazines as 
well as major news providers; it also included the ABC and SBS within the remit of 
the Council (Independent Inquiry into the Media and Media Regulation, 2012, p. 295, 
296). In its commentary on the two reports, the law firm Gilbert + Tobin noted that 
the Finkelstein Review ‘was widely criticised as an over-reach, potentially capturing 
start-ups and non-professional news or commentary sites’, arguing that ‘the 
Convergence Review Committee’s Report’s reasoning is much more developed and 
persuasive’, but could ‘still be susceptible to criticism as to discrimination and 
arbitrariness’, particularly as it also advocates giving the new regulator discretion in 
determining whether a threshold level of size and influence has been reached (Gilbert 
+ Tobin, 2012, p. 4).  
 
Conclusion 
 
At the time of writing (October 2012) the Gillard government had not released its 
official response to the Finkelstein Review and the Convergence Review, despite 
having had both documents for over six months. This speaks at least in part to the 
continuing power of dominant news media interests in Australia, and the 
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vulnerabilities of a minority Labor government that has struggled in the polls since 
the June 2010 general election failed to deliver a Parliamentary majority to either 
major party. It also points to the powerful alignment of interests and ideologies that 
formed in the wake of the Finkelstein Review. Jolly has noted that “It was clear from 
the tone of the many submissions to the Finkelstein Review and from the 
consultations it conducted that any recommendation for change to the current media 
environment was not going to receive a warm reception from the media” (Jolly, 2012, 
p. 10). In response to the volley of criticisms, Professor Matthew Ricketson, one of 
the authors of the report, observed that “what little debate there has been about the 
Inquiry’s report has been crowded with knee-jerk responses that on other issues the 
news media would label as the voice of vested interest” (Ricketson, 2012).  
 
But the adverse reaction is neither simply knee-jerk, nor unexpected. As perhaps the 
strongest articulation of the social responsibility theory of the media to be made in an 
Australian government report, and the opposition to it has provided an opportunity to 
reanimate longstanding ideas of the “Fourth Estate” and the “marketplace of ideas’ 
that have deep roots in liberal political theory. For a think tank such as the Institute of 
Public Affairs (IPA), opposition to the Finkelstein Review provided a platform for 
asserting a libertarian position with the aim of influencing the Liberal Party (Berg, 
2012), which is often divided between social conservative and libertarian positions on 
issues such as media regulation. In doing so, they also attracted the support of groups 
typically associated with the left, such as GetUp!, around the catch-cry of opposing 
Internet censorship (Packham, 2012). The MEAA was also hostile to the Finkelstein 
Review on the grounds that it threatened a free press, even though one would expect a 
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union to be better disposed towards demands that media organisations better fulfill 
social responsibilities.  
 
It is also consistent with the historical resistance of Australian newspaper proprietors 
towards more regulation of their outlets: where measures have been adopted, such as 
the establishment of the Australian Press Council in 1976, it has occurred in such a 
circumscribed manner that they have been described as pseudo-regulatory agencies. 
The Finkelstein proposals only appear radical from the standpoint of newspapers, 
which have historically had little or no government regulation in Australia. As the 
Review pointed out, its proposal for a News Media Council, funded by government 
but with statutory independence, is very much in line with provisions that currently 
operate in Australian broadcasting, where industry bodies develop and administer 
codes of practice as required under government legislation, with the regulator having 
the powers to oversee and enforce compliance with these regulatory codes. In 
broadcast television, however, social responsibility discourses have deeper roots, due 
to the need to hold a licence to broadcast, and associated mechanisms for regulating to 
ensure broadcasters adhere to ideas of “public trust” and accountability to citizens 
(Flew, 2003).  
 
The Convergence Review saw its own position as deregulatory rather than more 
regulatory, proposing the elimination of large amounts of existing regulation and a 
new principles-based framework that focused on a smaller number of priority areas of 
public concern, such as a “public interest” test for media ownership changes, content 
standards as they related both to news and to community standards over violence, 
sexually explicit material etc., and Australian and local content rules. As noted above, 
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it favored an industry-based news standards body over a statutory regulator, but 
sought to ensure compulsory membership and ‘credible sanctions’ in instances where 
public complaints were upheld. A major innovation of the Convergence Review, that 
aimed to address the question of what constituted “big media”, as distinct from start-
ups and user-created content sites, was around the notion of Content Service 
Enterprises (CSEs). As Leonard (2012) has observed, this is an innovative and quite 
radical approach to the dilemma of maintaining a case for regulation of those media 
organisations that continue to be of influence, and hence subject to greater degrees of 
regulation, in a convergent media context where influence is no longer primarily 
defined by the content delivery platform (c.f. Flew, 2012). It is, however, a difficult 
concept to legislate for, and may well be too radical for consideration by a minority 
government that has shown signs of being increasingly risk averse in its dealings with 
the major Australian media organisations.  
 
The final point to be noted is the continued viability of some of Australia’s largest 
media organisations themselves. On June 17, 2012, while the Federal government was 
still considering its response to the Independent Media Inquiry and the Convergence 
Review, the Fairfax media group announced that it would be laying of 1,900 staff, or 
about 20 per cent of its workforce, and 30 per cent at its major metropolitan 
mastheads, the Sydney Morning Herald and The Age. In the same week, News 
Limited announced that it would also be significantly downsizing its newspaper 
operations, reducing its journalism staff by up to 30 per cent. While its Terms of 
Reference required consideration of ‘the impact of this technological change on the 
business model that has supported the investment by traditional media organisations 
in quality journalism and the production of news’ (Independent Inquiry into the 
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Media and Media Regulation, 2012, p. 13), the Finkelstein Review was relatively 
sanguine about the medium-term prospects of Australia’s major commercial news 
businesses, observing that ‘the situation in Australia is not as grave as that for 
newspapers in countries such as the United States and the United Kingdom’ 
(Independent Inquiry into the Media and Media Regulation, 2012, p. 301).   
 
The crisis at Fairfax, and the more general downsizing of traditional news businesses, 
reveals an additional dilemma for advancing public interest regulations along the 
liners of those recommended by the Finkelstein Review in a highly fluid convergent 
media environment. It is generally agreed that the size of a media business should be 
a consideration in the question of how it should be regulated, and that there are 
important distinctions to be made between organisations that employ media 
professionals, and the world of user-created content. Yet in the 20th century an 
underpinning of this was oligopolistic market structures, where platform-based 
regulation could be applied to large, vertically integrated media businesses. While 
such entities continue to exist, and to have considerable public influence, their place 
at the centre of news journalism in 21st century Australia is much less clear-cut than it 
once was. This issue was not one that was central to social responsibility theories of 
the media, which have typically been articulated in the context of stable media 
industry oligopolies.  
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